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Water Is NOT a Commodity, Water Is a COMMON Resource:

The Rationale for States to Hold Groundwater in the Public Trust
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Many communities have had no option but to go to court to try and protect their
groundwater from corporate water bottlers. These legal battles can be extremely
expensive and time consuming,' and water-bottling schemes have torn towns apart.?
Although some communities have banned commercial water extraction,? not all towns

have had such success.

States should not allow the interests of multinational
bottled water companies to take precedence over the
interests of the public, and all water should be under the
dominion of the public and not under the control of pri-
vate companies. States can better protect their ground-
water resources and act in the public’s best interest by
placing groundwater in the public trust.

Water as a Commons
and the Public Trust Doctrine

The public trust doctrine puts public interests before
private interests. Thus, when a resource is held in the
public trust, it is more difficult for private parties to in-
flict harm.* The public trust doctrine is rooted in ancient
legal principles and enables sovereign states to hold and
protect natural resources.® Under this doctrine, which
dates from ancient Rome, running water — just like the
air we breathe and the sea — is a common resource.®
Water belongs to the public and should be protected
and preserved for the public.”

The Public Trust to Help Safeguard
Groundwater from Environmental
Destruction and Privatization

Multinational water-bottling companies are privatizing
and commodifying groundwater, and this is not in the
public’s best interest. In regard to water resources, the
public trust doctrine was traditionally used to give states
the authority to protect navigable waters.® A broader
conceptualization of water as a commons gained speed
in 1970, when Joseph Sax published his widely re-
ported article on the public trust doctrine.” Ultimately,
Sax urged the courts to use the public trust doctrine as

a means to protect natural resources, including water,
from environmental degradation and privatization.'
Over time, the doctrine has expanded,” and Hawai’i,
New Hampshire, Tennessee and Vermont apply the pub-
lic trust doctrine explicitly to groundwater.'

Water bottlers” pumping operations can harm the envi-
ronment and natural resources that communities may
rely on for local farming or residential recreation. Even
though groundwater is not “navigable,”" groundwater
sources are often connected to navigable surface wa-
ters,"* and when an aquifer is over-pumped, the water
levels of a connected surface water body can fall and




water flows can change.” As noted in a U.S. Geologi-
cal Survey report, “changes in the natural interaction of
ground water and surface water caused by human activ-
ities can potentially have a significant effect on aquatic
environments.”'®

State officials have said that large-scale groundwater
extraction, such as for water-bottling plants, could re-
duce the availability of local groundwater and surface
water sources to the detriment of the resources that
depend on them.'” In fact, after a bottler began pump-
ing groundwater from a Michigan aquifer, water flows
in connected surface waters fell to the point that mud
flats developed.’™ When bottled water companies tap
groundwater sources, they do not replenish what they
pump out.' This differentiates water bottlers from local
irrigation and agricultural water users, who do return
water to aquifers.?

Tales of Two Pioneering States that
Hold Groundwater in the Public Trust

Vermont: In June 2008, after the town of East Montpe-
lier successfully stalled plans to commercially bottle and
sell its groundwater,?' Vermont successfully established
groundwater as a public trust resource.? This law rec-
ognized that “the groundwater of Vermont is a precious,
finite, and invaluable resource upon which there is an
ever-increasing demand for present, new and competing
uses.”?

The law requires groundwater reporting for use of more
than 20,000 gallons per day to help the state track water
use.”* Vermont began monitoring and regulating water
use through a state-mandated permit for water with-
drawals above 57,600 gallons a day — with exemptions
for some local water users, such as farmers and public
water systems.?> Before filing for a withdrawal permit,
an applicant must hold a public hearing about its pro-
posal.?

Hawai‘i: In 2000, in response to a controversial case
that began in the mid-1990s, the Hawai‘i Supreme
Court issued a trailblazing decision that strengthened
the function of the public trust doctrine as it relates to
water resource protection. The court confirmed that the
doctrine applies to the protection of all water resources
— finding no distinction between groundwater and sur-
face water resources.?’

Hawai‘i’s public trust doctrine is rooted in both the
state’s constitution and its common law principles.? In
fact, water is the only natural resource that has its own
section in the Hawai‘i constitution, and that section ob-
ligates the state to protect and regulate both ground and
surface water resources.?” As Hawai‘i’s supreme court
noted, “The state also bears an ‘affirmative duty to take
the public trust into account in the planning and alloca-
tion of water resources.””*

The Precautionary Principle: In addition to Hawai‘i’s

public trust doctrine provisions, the state directly
applies what is called the precautionary principle

to water management.’' As affirmed by the state
supreme court, the state’s Commission on Water
Resource Management has concluded: “Where sci-
entific evidence is preliminary and not yet conclusive
regarding the management of fresh water resources
which are part of the public trust, it is prudent to
adopt ‘precautionary principles’” in protecting the
resource. That is, where there are present or potential
threats or serious damage, lack of full scientific cer-
tainty should not be a basis for postponing effective
measures to prevent degradation. ‘Awaiting for cer-
tainty will often allow for only reactive, not preven-
tive, regulatory action.’”

Adaptive Water Management: Hawai‘i’s constitutional
mandates for water protection allow for an adap-
tive approach to water resource management.** As
described by the Center for Island Climate Change
Adaptation and Policy at the University of Hawai'i,
adaptive water management is shaped by policies
and rules that are: “(1) forward-looking—focused on
crisis avoidance as well as crisis mitigation; (2) flex-
ible—able to adjust to changing needs and condi-
tions; (3) integrated—able to address climate-related
impacts that cut across political and geographical
boundaries; and (4) iterative—utilizing a continuous
loop of monitoring, feedback, and reevaluation.”**
Being adaptive allows water management practices
to be preemptive rather than reactive.



Protect Water Resources for Generations
to Come; Establish Groundwater as a
Public Trust Resource

Given the world’s growing population and the increas-
ing pollution and overuse of water, the available fresh-
water supply is becoming more and more limited. A
2009 publication sponsored by the World Bank’s Inter-
national Finance Corporation, as well as a number of
multinational corporations including Nestlé S.A. and
The Coca-Cola Company, found that by 2030 global
freshwater demand will exceed availability by 40 per-
cent.’ The United States is not exempt from this threat
of water shortages.* Yet the bottled water industry and
other private players want to take advantage of the water
crisis by profiting off of dwindling supplies, selling off
the water in our aquifers and commodifying a common
resource that is essential for all life on Earth.

Managing groundwater under a statewide commons and
public trust framework is paramount. If groundwater is
treated as a commodity, it cannot adequately be pro-
tected for future generations.

It is imperative to act now and make the public trust
doctrine the prevailing legal principle concerning
groundwater:

 States need to explicitly extend their public trust
to include groundwater by passing appropriate
legislation or amending their state constitution.

e Water management practices should not be solely
reactive. Proactive water protection provisions
should support the public trust doctrine.

* To fully safeguard communities from water deg-
radation and shortages, the bottling and com-
modification of common water resources must be
banned.
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